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PREFACE

New to This Edition

This third Canadian edition has been updated and enhanced in the following respects:

m  Case law has been updated to include recent leading case authority in several fields, including employ-
ment law, tendering, pure economic loss, contract enforceability, disclaimers, and other areas.

m  Sections on international law have been added and enhanced.

m  New scenarios and questions have been added.

About This Text

This text is intended to provide the following:

a) abroad overview of areas of the law relevant to the practice of architecture, engineering, and geo-
science

b) practical, rather than theoretical, information
c) sufficient background to allow the reader to identify legal issues
d) simple, easy-to-follow language
This text is not intended to do the following:
a) make lawyers out of and thereby ruin perfectly good architects, engineers, and geoscientists

b) bea master’s level thesis on any of the subjects, since most if not all of the topics have multiple
full-length texts written about them

¢) eliminate the need to seek appropriate legal advice

The title of this text is Practical Law of Architecture, Engineering, and Geoscience. Since the
publication of the first edition, this practical guide to the law for design professionals has been
adopted as the primary text for the professional practice exams and the entrance exam for profes-
sional engineers and geoscientists in various provinces. However, the intended audience of this
text is not limited to architects, engineers, and geoscientists. Contractors, technicians and tech-
nologists, lawyers, suppliers, project managers, construction managers, software professionals, and
others also may benefit from reading it.

One of the risks of creating a text that provides a broad overview is that the explanations in
most areas are necessarily brief and do not contain the level of detail that would be found in com-
prehensive legal texts. Therefore, readers must recognize that this text is not intended as a substi-
tute for legal advice. Legal problems are fact specific, meaning that a slight change in the facts can
often lead to a different conclusion. Furthermore, the law differs from one jurisdiction to another
and changes over time. Non-lawyers should obtain specific advice for specific legal problems and
should not attempt to act as their own counsel.

It has been said that ignorance of the law is no excuse.' The time has passed when architects,
engineers, and geoscientists could rely on technical competence in their fields and ignore the law. For
these professionals, the likelihood of being involved in a lawsuit, whether as plaintiff or defendant, is

LIt has also been said that this statement does not apply to trial court judges, who have court of appeal judges to correct their errors
for them.
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much greater now than in the past. Since the cost of prosecuting, defending, and settling claims can
be high, recognizing and preventing potential legal problems early is important. Moreover, all profes-
sionals need to know the basics of contract law so that they can negotiate appropriate agreements.
Many chapters in this text apply equally to all professions. For example, the basic principles of
contract law and negligence, and property law and business organizations are as applicable to
architecture as they are to engineering and geoscience. However, other portions of the text will be
more useful to some professions than to others. For example, geoscientists may want to pay par-
ticular attention to section 11.5 on geoscience agreements and to Chapter 25, which covers the
disclosure requirements for professionals involved in mining and oil and gas exploration.

Supplements

Practical Law of Architecture, Engineering, and Geoscience, Third Canadian Edition, is accom-

panied by a complete supplements package:

m  Instructor’s Manual: The Instructor’s Manual includes a sample course outline featuring notes on
key concepts, teaching suggestions, and brief case summaries.

m  Test Item File: A comprehensive testbank of various types of questions has been prepared in Word
to accompany this Canadian edition.

m  PowerPoint® Slides: Electronic slides are available in Microsoft PowerPoint. The slides illuminate
and build on key concepts in the text.
The Instructor’s Manual, Test Item File, and PowerPoint® Slides can be downloaded from
Pearson Canada’s online catalogue at http://catalogue.pearsoned.ca.

m  Companion Website: Practical Law of Architecture, Engineering, and Geoscience, Third Canadian
Edition, is supported by an excellent Companion Website that includes APEGA- and PEO-style
examination questions, self-study questions, key terms and concepts, sample contracts, and links
to relevant websites.

m  CourseSmart: CourseSmart goes beyond traditional expectations—providing instant, online
access to the textbooks and course materials you need at a lower cost for students. And even as
students save money, you can save time and hassle with a digital eTextbook that allows you to
search for the most relevant content at the very moment you need it. See how when you visit
www.coursesmart.com/instructors.

Acknowledgments

The third edition of this book was reviewed by a number of academic and professional peers from
across Canada. We wish to thank those who shared their insight and constructive criticism for the
enhancement of the third edition.

Dr. J. Michael Bennett, University of Ontario Institute of Technology

Jane Karasek Hogan, College of the North Atlantic

Gilbert J. Larocque, Association of Professional Engineers and Geoscientists of British Columbia
C. [Butch] Petrone, Confederation College

Marc A. Rosen, University of Ontario Institute of Technology

Mike Wehrwein, Lethbridge College

Thanks and appreciation also go to Michael Soltynski and Bill Woodhead of Borden Ladner
Gervais LLP.

At Pearson Canada, we are grateful for the support and dedicated efforts of Cathleen Sullivan,
Michelle Bish, Darryl Kamo, Christine Langone, Rohin Bansal, and Kathryn O’Handley.


http://catalogue.pearsoned.ca
http://www.coursesmart.com/instructors

CHAPTER 1

THE CANADIAN LEGAL SYSTEM

1.1 The Canadian Constitution

In Canada, as in many countries, the ability to create and enforce the law is derived from the Constitution. The
Constitution is the source of all legal authority in Canada. The Constitution is made up of several statutes and
conventions from both the British and the Canadian Parliaments. Although it is beyond the scope of this text to
describe the intricacies of the Canadian Constitution, professionals in Canada must have a reasonable grasp of
its content in order to work effectively.

The Constitution has three primary features: the division of powers, the creation of the courts, and the
Canadian Charter of Rights and Freedoms (the Charter). The provisions relating to division of powers essentially
assign to the federal Parliament and the provincial legislatures rights to enact certain kinds of legislation. In
other words, the federal government has the right to enact laws relating to one set of areas, whereas the provin-
cial governments have the right to do so over other areas. Matters of national importance, such as national
defence, the postal service, broadcasting, criminal law, and specific fields such as patent law, fall within federal
jurisdiction. Most areas of private law, such as property rights, contracts, negligence law, and construction
liens, fall under provincial jurisdiction. For the most part, laws affecting architecture, engineering, and geo-
science practice fall under provincial jurisdiction. Note that wherever there are direct operational conflicts
between a federal and a provincial statute, the Constitution holds that federal law prevails.

While private law falls under provincial jurisdiction, there are a few exceptions to this rule. Labour law is
generally a matter of provincial jurisdiction; but industries that fall under federal jurisdiction, such as airlines,
railroads, and the post office, are governed by federal labour laws. Another exception is competition law: Matters
such as bid rigging and unfair trade practices are governed by the Competition Act,! which is a federal statute.

Because much of the law relating to architecture, engineering, and geoscience falls within the provincial
sphere, laws may differ from one province to another. For example, lien legislation in Alberta differs from
lien legislation in Ontario. The acts or statutes governing professions also differ from province to province.

1RS.C. 1985, c-34.
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This text describes some of these legal differences. However, it focuses more on basic principles,
which are in most cases either identical or very similar from one province to another.

This text generally refers to provinces, but in Canada there is another level of jurisdiction called
a territory. Canada has three territories: Yukon, Northwest Territories, and Nunavut. Unlike prov-
inces, territories are creations of federal legislation, and the federal government assigns powers to
territorial governments. Despite this difference, in practice, territorial legislatures operate much like
provincial legislatures and create legislation that is very similar to that of provinces. For example,
the practice of engineering in Yukon is governed by Yukon legislation that has created the
Association of Professional Engineers of Yukon as a regulatory body. References throughout the text
to provinces should be interpreted to include territories.

1.2 The Canadian Court System

The Constitution also creates a system of courts, known as superior courts or supreme courts. Each
province has a superior trial-level court as well as a court of appeal. The trial-level court is known
by different names from one province to another, but each one has the same general powers as
the Court of Queen’s Bench in England. Those powers include “inherent jurisdiction,” which is the
power to administer justice even where there is no statutory basis for doing so. In British Columbia,
the court is known as the Supreme Court of British Columbia. In Alberta, it is the Alberta Court
of Queen’s Bench. In Ontario and Quebec, it is called the Superior Court. While the names vary,
the powers remain the same. All judges of these courts are appointed by the Governor General
on the recommendation of the federal government and cannot be removed from the Bench,
except for misconduct. Because the judiciary is an independent branch of government, judges
must be able to function in an impartial and unbiased manner, despite being recommended by
the federal government. In addition, federal courts known simply as the Federal Courts deal with
federal matters such as patents and shipping disputes.

The court systems function independently of each other. Provincial litigants have the right to
appeal a trial decision to the Court of Appeal of the province in which the decision was made. Liti-
gants under the Federal Court may appeal to the Federal Court of Appeal. No court in any prov-
ince has jurisdiction over courts in other provinces, and the Federal Courts have no jurisdiction
over the provincial courts.

The ultimate level of appeal is the Supreme Court of Canada. But bringing a case to the
Supreme Court is not fast or easy. In civil cases, litigants do not have an automatic right to bring an
appeal to the Supreme Court of Canada. Instead, they must first obtain permission, or leave, from
the Supreme Court to bring the appeal. In order to obtain leave, they must demonstrate that there
is at least one issue in the case that is of national importance. Thus, only rarely are cases involving
architects, engineers, or geoscientists granted leave to appeal to the Supreme Court of Canada.

Each province also has a lower court level, known generally as the Provincial Court. This
level includes provincial criminal courts and civil small claims courts. In some provinces,
this level also includes family courts that deal with divorce and custody issues. Small claims
courts have limited jurisdiction, both in terms of the dollar value of awards and the subject matter.
The monetary jurisdiction may vary from one province to another. For example, in British
Columbia the small claims court award limit is $25 000. The small claims court in British Columbia
also has no jurisdiction over construction liens.? Figure 1-1 shows the relationship between the
various levels of court.

2 See Chapter 18.
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FIGURE 1-1 Canadian Court System

Supreme Court

of Canada
B.C. Alta. Sask. Man. Ont. Que. N.B. N.S. PE.I Nild. & Federal Yukon N.WI. Nunavut
Court Court Court Court Court Court Court Court Court Lab. Court| Court Court Court Court

of Appeal| |of Appeal| |of Appeal| |of Appeal| |of Appeal| |of Appeal| |of Appeal| |of Appeal| |of Appeal| | of Appeal | |of Appeal| |of Appeal| |of Appeal| |of Appeal

Alta. Sask. Man. N.B. Nild. Federal
B.C. Court of Court of Courtof Onl.._ Oue: Court N.S. PE.L & Lab. Court Yukon N.WT. Nunavut
Supreme Q 9 Q . ) Superior | | Superior Q. , | | Supreme | | Supreme s Trial Supreme| |Supreme Supreme
Court peen s peen s Queen’s Court Court ot eS| Court Court vYpreme ria Court Court Court
Bench Bench Bench Bench Court Division

Przvincial
Comt" L (typical)
claims)

The Charter is a section of the Constitution that establishes individual rights that apply to all
Canadians and in many cases to non-citizens in Canada. Some of these rights apply to criminal
cases, such as the right to counsel and the right not to self-incriminate. Other well-known Charter
rights are freedom of religion, freedom of speech, freedom of association, and the right not to be
discriminated against. The Charter lists prohibited grounds of discrimination, including race, eth-
nic origin, religion, disability, and age. Note that the Charter applies to acts of the government and
its branches, but not to interactions between private parties. Human rights statutes in each prov-
ince prohibit discrimination by private individuals.

1.3 The Creation of Law

Law is an imprecise and somewhat unpredictable field. This unpredictability may be disconcerting
to clients who present to their lawyer what they regard as a clear-cut legal problem, only to be
advised, for example, that there is only a 60 percent likelihood of a favourable result and the
amount of recovery could fall within a wide range.

One reason for the lack of predictability and precision is that the law is not static. Law is
dynamic, changing over time and from place to place. What is considered settled law today might
not be the rule tomorrow. Unlike laws of nature, human laws can be rewritten by legislatures and
reinterpreted by courts.

(a) Statute Law

In Canada, laws can be created in several ways. Federal and provincial governments can enact stat-
utes. Statute laws must be compatible with the Constitution to be enforceable. Statutes relevant to
architecture, engineering, and geoscience include those governing joint and several liability in neg-
ligence, construction lien rights, formalities of contracts,® and workers’ compensation require-
ments. Judges then interpret these statutes. In theory, judges do not make laws; they only interpret

3In many jurisdictions, statutes require certain types of contracts to be written contracts. For example, construction contracts generally
do not have to be written, whereas in some provinces legislation requires that surety contracts must be in writing to be enforceable.
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them. In practice, however, the act of interpretation unavoidably results in the creation of new
rights and remedies.

Legislation frequently gives certain other agencies the power to create regulations that may be
considered law. For example, a provincial Association of Engineers and Geoscientists may enact
bylaws, a breach of which can give rise to liability for damages as well as other consequences. Regu-
lations created by such agencies, as well as by any entity created by legislation (such as a municipal-
ity), is often referred to as subordinate legislation.

(b) Common Law

Large bodies of Canadian law are not based on statutes. These laws were not created by legislatures,
nor were they the result of interpretation of statutes. Rather, they are laws created by judges based
upon principles of law and equity established and modified over hundreds of years, tracing their
roots to England. This body of judicial precedents is known as the common law.

Almost all jurisdictions in Canada and in the United States are common law jurisdictions. The
only notable exceptions are Quebec and Louisiana, which have civil law systems based on the
Napoleonic Code of France. In civil law jurisdictions, all law is statute-based. In other words, civil
law is a more codified version of the common law. Professionals practising in Quebec should
become familiar with the Civil Code. This text does not discuss the Civil Code, with the exception
of a general overview in this chapter.

1.4 Quebec Law

As stated, the province of Quebec uses a civil law system that differs from the common law sys-
tem in force throughout the rest of Canada. Canadian common law does in fact apply in Quebec
with respect to certain matters, such as criminal law, patent law, and other areas of federal juris-
diction. However, relationships between private individuals are governed by the Civil Code of
Quebec, for the most part. The law governing private relationships includes contract law, torts,
employment law, business organizations, insurance, bonds, and many of the other subject mat-
ters covered in this text. Architects, engineers, and geoscientists practising in Quebec will find
that many of their business dealings, as well as personal matters, will be governed by the Civil
Code of Quebec.

One essential difference between a civil law jurisdiction, such as Quebec, and a common law
jurisdiction, such as any other province of Canada, is that in a common law jurisdiction there are
areas of law for which no statute exists, and the basis for the law is the body of case law decided by
judges in the past. For example, contract law deals with how contracts are formed, what is required
to make a contract enforceable, and in what circumstances a contract may be held to be void or
unenforceable. In a common law province, these essential principles may be subject to little or no
statute law. Enforceability of a contract, for example, depends on the existence of certain essential
elements like consideration, but there is no statute that sets out what constitutes consideration or
even the fact that it is required. As will be discussed in Chapter 6, the common law regarding con-
sideration is evolving and is not as cut and dried as it once was. In Quebec, in contrast, the Civil
Code is an attempt to codify the basic principles of law in all areas.

In practice, the law does not result in much difference to a design or construction professional
with respect to many aspects of practising one’s profession in Quebec or elsewhere in Canada.
Basic principles of negligence, contract formation, insurance, and other matters are fairly consis-
tent across the country. There are, of course, some differences, but it is equally true that differences
may exist in the law from one common law province to another.
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1.5 Claims and Disputes

Claims and disputes are a fact of life in industry and business. These include claims for negligence,
breach of contract, refusal to pay, and other causes of action. Disputes and claims are costly to
resolve, not only in terms of the amounts paid in settlement but also in terms of legal and expert
fees, preparation time for employees, and the effects of uncertainty and contingent liability on the
ability to carry on a business.

Many disputes involving architects and engineers arise from construction projects. Construc-
tion projects involve many parties: owners, architects, engineers (including structural, mechanical,
electrical, and geotechnical engineers), contractors, subcontractors, suppliers, individual workers,
estimators, construction managers, and others. When disputes develop, many if not all of these
parties become involved. Thus, one of the characteristics of construction litigation is the large
number of parties involved. Another is the large number of documents generated during the pro-
ject that are relevant to the case. The combination of numerous parties and extensive documents
renders litigation of these cases very expensive and time consuming. In some instances, the costs of
litigation can exceed the amount of money in dispute.

Yet despite the complexity, many claims and disputes are successfully resolved in accordance
with a small number of legal principles, especially the law of contract and the law of negligence.
Thus, a good understanding of contract and negligence law helps professionals not only in analyz-
ing and resolving disputes but also in avoiding disputes in the first place. One of the purposes
of this text is to provide the reader with a sufficient understanding of legal principles to avoid
some of the pitfalls that lead to claims and disputes.

In some situations, claims and disputes are unavoidable. A party can become insolvent or
bankrupt, for example, and be unable to pay. Alternatively, an accident can cause serious injury
or property damage. In such instances, parties must be aware of the steps that must be taken, often
quickly, to preserve their legal rights. For instance, in an insolvency dispute, an unpaid subcontrac-
tor should file a lien or assert a claim against a labour and material payment bond. Such steps must
be done in accordance with the applicable legislation or in accordance with the terms of the bond. A
lack of awareness that these legal remedies exist, or that limitation periods and procedural require-
ments must be met, can seriously prejudice the claimant’s rights. For example, in the event of an
accident, the insured party must comply with requirements of any insurance contracts or risk losing
coverage. This text will help readers learn when to seek legal advice to avoid such consequences.

Allocation of risk is a common theme throughout this text. The professions of architecture, engi-
neering, and geoscience are by their very nature risky. The risks of accident, failure, financial loss, and
unforeseen results are always present. As a result, all parties in a construction project try to minimize
their own risks or shift those risks to others. They may design contracts to allocate risks between
the parties. They may also use insurance to shift risk to a third party, the insurer. In addition, they may
use bonds to protect parties against risks of non-performance and non-payment. As well, they
may include various types of contractual disclaimers in an attempt to shift risk. Readers should consider
all principles discussed and explained in this text in the context of risks and keep in mind to which
parties those risks are allocated.

1.6 International Law

As with each of the other areas covered in this text, international law is itself a specialized area. This
section highlights a few basic principles of international law as they apply to architects, engineers,
and geoscientists.
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In Canada, international treaties are enforceable to the extent they have been adopted through
domestic legislation. As well, international treaties may be used to interpret domestic legislation
where there is ambiguity in that legislation.

The North American Free Trade Agreement (NAFTA) is an example of an international
treaty. It allows Canadian engineers and other professionals to obtain work visas to work legally in
the United States, regardless of state statutes. Such a work visa is often referred to as a TN visa and
is relatively inexpensive to obtain. But professionals should be aware that there is a critical differ-
ence between the right to work and the right to practise a profession. For example, in order to
practise consulting engineering in the United States, an engineer may need to be licensed by the
applicable Board of Registration in the state where the engineer intends to consult. In other words,
to practise as a consulting engineer in Oregon, a Canadian engineer would need both the licence
from the applicable Oregon registration body and a TN visa allowing the engineer to legally work
in the United States.

Finally, tax treaties between Canada and many countries help prevent duplication of income
taxes. Professionals planning to work outside of Canada should consult a tax specialist to ensure
that they do not pay extra taxes. As well, those who work in certain countries with little or no
income tax should also seek advice. Liability for Canadian income tax may attach to individuals
even if they are resident elsewhere for many years. Specific tax advice is essential in such situations.

1.7 Subject Areas and Principles

Most claims and disputes involving professionals deal with the principles of contract law and neg-
ligence. An understanding of the basic principles in these two areas is a prerequisite to study of
related areas of law.

Contracts are voluntary agreements between two or more parties that set out the rights,
responsibilities, and liabilities of the parties to each other. While contracts are often written, oral
contracts are also legally enforceable, except in cases of special types of contracts.

The fundamental principles of contract law concern whether or not a contract is enforce-
able. Concepts such as offer and acceptance and consideration are used to determine whether a
binding agreement exists and if so what the terms of that agreement are. Even if a binding and
enforceable agreement exists, subsequent events may cause the agreement to become voidable.
Chapter 6 explains these basic concepts of contract law.

Construction contracts are one type of contract of interest to architects, engineers, and geo-
scientists. Construction contracts follow the same rules of law as other commercial agreements.
While construction contracts have some unique features, most features are applicable to contracts
in other industries. Contract provisions and issues are discussed in Chapters 6 through 11.

In addition to contract law, professionals must be aware of the laws of torts. Torts are acts
committed by one party in violation of the rights of another, which are considered sufficiently
wrong as to give rise to liability. For example, the tort of negligence is the failure to take reasonable
care for another person. Negligence constitutes the majority of tort claims. Professionals are less
frequently involved in intentional torts, such as fraud, fraudulent misrepresentation, and trespass.

While contracts are a voluntary process, in that a party has a choice as to whether or not to
sign a contract, tort obligations are involuntary and imposed by the law. A negligence claim is
customarily asserted by a party who has been injured, either financially or physically, by the act or
omission of another party. No contractual relationship between the plaintiff and defendant is
necessary in a negligence claim; however, negligence claims often arise between parties with a
contractual relationship. Such parties may sue simultaneously for breach of contract and
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negligence. The existence of a contract may provide remedies in addition to those available under
the law of negligence.

To prove a negligence claim, a plaintiff must show that at the time the event occurred the
defendant could have reasonably foreseen that the plaintiff, or someone in the position of the plain-
tiff, would suffer an injury or loss as a result of the defendant’s failure to take due care. The plaintiff
must also show that the defendant did not meet the standard of care expected of someone in his or
her position. Furthermore, the plaintiff must show that the failure to meet that standard of care was
the legal cause of the loss suffered by the plaintiff. All of these elements of negligence are explained
in Chapter 12.

The other half of the text deals with problematic areas and issues, such as bidding, procure-
ment, construction liens, bonds, intellectual property rights, conflicts of interest and ethical issues,
and insurance. These chapters also cover more general business topics such as business organiza-
tions, labour law, and employment law, as well as Aboriginal law and privacy law, as they relate to
the architecture, engineering, and geoscience professions.

One recurring theme in this text is dispute avoidance through understanding of legal princi-
ples and recognition of common fact patterns. Despite best efforts, however, professionals cannot
always avoid disputes and must instead resolve them. Chapter 14 covers dispute resolution by
examining established methods of dispute resolution.

1.8 Case Citations

Case law is created by judges to create legal principles and interpret statutes. It is also used by law-
yers to predict outcomes in specific circumstances. But case law is very dependent on the facts of a
particular case. A slightly different set of facts can result in a very different result. In addition, the
findings in one case may not be an accurate description of the entire scope of the law in a certain
area. A lawyer must take into account several different cases on the same subject and determine the
impact of those rulings on the facts of the new case. A lawyer also must make sure that the cases are
the most current available. Thus, non-lawyers, including architects, engineers, and geoscientists,
should never attempt to read a single case and assume that the outcome will be the same in their
own circumstances. An important fact may be different, or another case may impact how the facts
are dealt with. Moreover, newer case law, including perhaps a case under appeal, could lead to a
potentially different application of the law to specific circumstances.

The cases in this text are used to illustrate key points and are by no means exhaustive of the
case law in each topic. In fact, volumes of material would be needed if this text were to include
every relevant case. However, this text provides the relevant legal principles as they exist at the time
of publishing.

Case citations are used to find cases in law libraries. Case citations generally look like this:
Backman v. Canada, [2001] 1 S.C.R. 367; where “Backman v. Canada” is the case name, 2001 is the year
of the decision, 1 is the volume number, S.C.R. is the reporting series (in this case Supreme Court
Reports), and 367 is the page number. Hence, Backman v. Canada is found at page 367 of volume 1 of
the 2001 Supreme Court Reports.* Recent case citations may also look like this: Martel Building Ltd. v.
Canada, 2000 SCC 60; where 2000 is the year of the decision, “SCC” is the level of court (Supreme
Court of Canada), and 60 is the number of the decision issued in that year by that court.

4 Case citations may also appear in a slightly different format with the date in round brackets, such as Walter Cabott Construction
Ltd. v. The Queen, (1974), 44 D.L.R. (3d) 82 (EC.A.). The round brackets indicate that the date is not required for locating the case
in question.



CHAPTER 2

REGULATION OF THE
PROFESSIONS

Overview

Most professions in Canada are self-regulated. Self-regulation refers to a profession’s statutory authority to
govern itself. The provinces have jurisdiction to regulate the professions, and each province has its own legisla-
tion governing professions.

Professional self-regulation covers two main elements: the right to title and the scope of practice. Right to title
means that the professional regulatory authority can regulate the exclusive right for its members to use a particular
title. Scope of practice means that the regulatory authority also has the right to regulate the exclusive right of its
members to practise in a particular area or field. For example, the engineering profession has the exclusive right to
the title “Professional Engineer” or “P.Eng.” and the exclusive right to practise “professional engineering.” The
professions of architecture, engineering, and, in all provinces and territories except Prince Edward Island and
Yukon, geoscience all have right to title and right to an exclusive scope of practice. The scope of practice is defined
in each province’s legislation. Other professions, such as interior design, only have right to title legislation.

The legislation in each province creates a regulatory body that governs each profession. These regulatory
bodies typically have elected officials and staff, with the elected officials consisting mainly of members of the
profession. The principal functions of the regulatory bodies are to register members, regulate the practice of its
members, discipline members, and enforce the legislation against non-members who are practising illegally.

The provincial engineering regulatory bodies have also formed a national organization known as Engin-
eers Canada. Similarly, the provincial geoscience regulatory bodies, which are part of the engineering regula-
tory bodies in some provinces, have formed a national organization known as Geoscientists Canada.
Architecture Canada (formerly the Royal Architectural Institute of Canada, so it still uses the acronym RAIC)
plays a similar role to Engineers Canada and Geoscientists Canada, but it registers individual members of

! The terms engineer, engineering, professional engineer, PEng., consulting engineer, ingenieur, ing., ingenieur conseil, genie, and ingenerie are official
marks held by Engineers Canada on behalf of its constituent members.
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provincial associations on a voluntary basis. The principal goals of these national organizations are
to coordinate and foster mutual recognition among the regulatory bodies and to encourage com-
monality of operations.

In addition to provincial regulatory bodies and their respective national organizations, engin-
eers, architects, and geoscientists are members of a wide variety of technical associations. These
include broader groups such as the Canadian Society for Civil Engineering (CSCE), the Canadian
Society for Mechanical Engineering (CSME), the Institute of Electrical and Electronics Engineers
(IEEE), and the Association of Consulting Engineering Companies (ACEC). They also include
technical groups, such as Construction Specifications Canada (CSC), the Cement Association of
Canada (CAC), and the Canadian Geotechnical Society (CGS). Membership in technical societies
is voluntary but provides valuable technical training and transfer of knowledge. Many of the
technical societies have their own codes of ethics, and some have copyright over specific titles.

2.1 Rightto Title

Protection of the right to title of the various professions is one of the main obligations of the prov-
incial regulatory bodies. For engineers, this means that graduates of an engineering program are
not entitled to call themselves engineers or professional engineers without first obtaining the right
to do so through registration. Obtaining a Bachelor of Science in Engineering is one of the ele-
ments of registration, but it does not of itself permit graduates to call themselves engineers. The
same applies to architects and geoscientists.

Moreover, only licensed members of a profession can use the profession’s title. Everyone
else is prohibited from doing so by law. For each of the three professions, a period of appren-
ticeship is required during which members of the profession train university graduates. During
this period, graduates can use interim titles such as “engineer-in-training” (EIT) or “member-
in-training” (MIT). Misrepresenting oneself by using the title “architect” or “engineer” without
appropriate registration can lead to enforcement proceedings, together with potential civil
proceedings. The right to title is protected by the regulatory bodies through discipline and
enforcement proceedings.

2.2 Scope of Practice

The architecture, engineering, and geoscience professions generally have exclusive scopes of prac-
tice. Scope of practice means that, in Canada, no one can practise within the exclusive scope of
practice of these professions without being licensed. There are few exceptions to this rule because
legislators have deemed the ability of the professions to maintain exclusivity to be very important.
Other countries generally have systems of voluntary registration with associations, such as the
United Kingdom’s Institute of Civil Engineers; however, professionals often cannot find employ-
ment or gain approval for drawings from public authorities without such membership. In the
United States, registration is mandatory for consulting engineers only.

Each of the provinces defines exclusive scope of practice through a definition of the practice
of the specific profession. These definitions can be either generic or specific. A generic definition
broadly states the types of tasks that constitute the exclusive scope of practice. A specific defini-
tion identifies in detail the individual tasks that make up the exclusive scope of practice.

For example, the Engineers Canada definition of professional engineering is a generic definition:

The practice of professional engineering means any act of planning, designing, composing,
evaluating, advising, reporting, directing or supervising, or managing any of the foregoing,





